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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9501 


CROSLEY BROADCASTING CORPORATION, 

Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

MIDDLE WEST BROADCASTING COMPANY, Inc., 

' Intervenor . 


Appeal from the Federal Communications Commission. 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from decisions and orders of the 
Federal Communications Commission granting without 
hearing the application of Middle West Broadcasting Com- 
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panv, Inc*, for a construction permit to erect a new stand¬ 
ard broadcast station at St. Paul, Minnesota, to operate on 
the frequency 700 kilocycles with 1 kilowatt power, day¬ 
time only, and denying the Petition for Reconsideration of 
appellant herein directed against that grant. (Decisions 
and orders adopted December 5, 1946, and February 20, 
1947, respectively; App. 14 and 31). This appeal was 
filed March 11, 1947, by appellant as a person aggrieved 
and vrhose interests are adversely affected by the decisions 
and orders of the Commission pursuant to Section 402(b) 
(2) of the Communications Act of 1934, as amended, which 
confers jurisdiction of such cases upon this Court. 

STATEMENT OF CASE. 

Appellant is licensee of radio station WLW which has 
been operated in Cincinnati, Ohio, since February 1, 1922. 
WLW has been authorized by the Federal Communi¬ 
cations Commission and its predecessor agency to operate 
on the frequency 700 kc with power of 50 kw during unlim¬ 
ited hours of operation since November 11,1928. (App. 12) 
Sections 3.22 and 3.25 of the Rules and Regulations of the 
Co mm ission classify WLW as a Class 1A clear channel 
station, provide a maximum and minimum power limitation 
of 50 kw, and afford WLW’s primary coverage area com¬ 
plete protection from objectionable interference from other 
stations on the channel. (Supp. 24, 25) 

Middle West Broadcasting Company, Inc., filed an ap¬ 
plication for construction permit on October 29,1945, seek¬ 
ing authority to operate a new broadcast station at St. 
Paul, Minnesota, on the frequency 580 kc with power of 
1 kw night and 5 kw day, unlimited time. The Commission, 
on March 27, 1946, designated the application for consoli¬ 
dated hearing with another. However, on September 13, 
1946, the Commission granted the applicant’s request to 
amend so as to request operation on the frequency 700 kc. 
with power of 1 kw for daytime operation only. (App. 11) 
On December 5, 1946, the Commission granted the applica- 
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tion of Middle West Broadcasting Company, Inc., subject to 
certain conditions not pertinent here. (App. 14) This ac¬ 
tion was taken by the Commission without hearing and 
without notice to appellant. 

On December 24, 1946, and within the twenty-day period 
prescribed by Section 405 of the Communications Act of 
1934, as amended, appellant filed with the Commission peti¬ 
tion for rehearing (entitled Petition for Reconsideration), 
requesting that the Commission reconsider its action of 
December 5, 1946, and designate the application of Middle 
West Broadcasting Company, Inc., for hearing, making 
appellant a party thereto. (App. 14) In this petition and 
the accompanying affidavit of a qualified radio engineer, 
appellant alleged, among other things, that the proposed 
operation of the St. Paul station would cause serious objec¬ 
tionable interference to WLW within its present interfer¬ 
ence-free primary service area during substantial parts of 
the day to such an extent that in the extreme case an area 
containing approximately 5,645,257 persons would receive 
ruinous and objectionable interference from the operation 
of the St. Paul station; that in addition substantial audi¬ 
ences in West Virginia, Tennessee, Kentucky, and North 
Carolina regularly reiving upon daytime service from Sta¬ 
tion WLW would receive objectionable interference for 
varying periods of time during the daytime operation of 
Station WLW and that to a large extent the interfering 
signal from the proposed St. Paul station w’ould be felt in 
areas where great paucity of radio broadcasting service 
now exists. 

On January 31,1947, appellant filed a supplemental engi¬ 
neering report with the Commission further analyzing the 
interference to be received by WLW in which it was shown 
that additional interference than that previously shown 
would be encountered by WLW as a result of application of 
Rule 3.87 of the Commission’s Rules and Regulations which 
permits the St. Paul station to commence operation at sun¬ 
rise at Cincinnati rather than St. Paul. (App. 30) 
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On January 6,1947, Middle West Broadcasting Company, 
Inc., filed an opposition to the appellant’s Petition for Re¬ 
consideration (App. 27), and on February 20, 1947, the 
Commission adopted a memorandum opinion and order de¬ 
nying the appellant’s Petition for Reconsideration. 
(App. 31) 

STATUTE INVOLVED. 

The Statute involved is the Communications Act of 1934, 
as amended. Pertinent provisions thereof are set forth in 
the annex attached hereto. (Supp. 23, 24). 

STATEMENT OF POINTS. 

1. Appellant’s license has been modified and its interfer¬ 
ence-free primary service area substantially curtailed with¬ 
out notice or hearing, contrary to the provisions of Sec¬ 
tions 312 (b) and 303 (f) of the Act. (Reasons for Appeal, 
1 (a) and (b), App. 5) 

2 . The decisions complained of are arbitrary, capricious 
and in conflict with the requirements of the Due Process 
clause of the Fifth Amendment to the Federal Constitution, 
in that they were made without affording appellant notice 
and opportunity to be heard. (Reasons for Appeal, 1(d) 
and (e), 2, 3, 6, 7, App. 5'and 6) 

3. The Commission’s actions, resulting in the ex parte 
destruction of a substantial portion of appellant’s service 
area, are illegal and void. (Reasons for Appeal, 1 (d) and 
(e), 2, 3, 6, 7, App. 5 and 6) 

4. The requirements of Section 307 (b) of the Act have 
been violated and ignored. (Reasons for Appeal, 1 (c), 
App. 5) 

5. The actions of the Commission granting the St. Paul 
application and denying appellant’s petition for hearing 
deprive appellant of the protection to which it is entitled 
under the law and the rules of the Commission, without 
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notice or hearing, and are void. (Reasons for Appeal, 1-7, 
App. 5 and 6) 

6 . The Commission erred in granting without hearing the 
application of Middle West Broadcasting Co., Inc. (Rea¬ 
sons for Appeal, 5, App. 6) 

7. The Commission erred in denying appellant’s Peti¬ 
tion for Rehearing. (Reasons for Appeal 5, App. 6) 

SUMMARY OF ARGUMENT. 

I. 

Pursuant to statutory mandate the Commission classified 
and defined the status of appellant’s WLW as a class IA 
clear channel station and WLW has operated under that 
status for almost twenty years. The basic regulations 
adopted by the Commission under its legislative authority 
give contour and meaning to appellant’s license and, among 
other things, assures appellant and the public it serves an 
interference-free primary service area. 

n. 

In derogation of this status the Commission unlawfully 
authorized the construction and operation of a new day¬ 
time station in St. Paul on appellant’s frequency which 
will result in a serious reduction of appellant’s coverage 
well within its interference-free service area. This action, 
taken without notice or hearing to appellant, is illegal and 
void because: 

A. The provisions of Section 312 (b) of the Act enjoin 
the Commission from modifying appellant’s license with¬ 
out affording it an opportunity to be heard; 

B. The provisions of Section 303 (f) of the Act prevent 
the Commission from making changes in appellant’s op¬ 
erating assignment without its consent unless the right of 
hearing has been provided; and 
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C. The Due Process clause of the Fifth Amendment to 
the Federal Constitution requires the Commission to ob¬ 
serve the “fundamental decency” of affording a licensee 
the right of hearing when his basic rights are being in¬ 
juriously affected. 

By the acts complained of, the Commission did, in fact, 
substantially modify appellant’s license and reduce its 
theretofore interference-free service area to such an extent 
that during parts of the day more than five million poten¬ 
tial listeners wdll be deprived of its service. To do so 
without affording the party thus injuriously affected the 
opportunity to be heard, was to violate not only the Stat¬ 
ute but the fundamental safeguards of the Fifth Amend¬ 
ment. It was also to prejudge, without hearing, the impor¬ 
tant substantive issue of fair and equitable distribution of 
facilities, required by Sec. 307 (b) of the Act. 

m. 

The Commission’s announced reason for its action is 
without legal basis and unrealistic. Reliance by the Com¬ 
mission on the fact that its “Standards” failed to deal 
with the particular type of interference existing in this case 
is without lawful support for several reasons. The basic 
regulation issued under legislatively delegated authority 
clearly, and without ambiguity, excludes objectional inter¬ 
ference of any character within the primary service area 
of the class of station here involved and does not admit of 
niceties between types of interference. There being no 
ambiguity, the regulation requires no interpretation and is 
controlling. Were ambiguity to exist, the Commission’s 
Standards or interpretive regulations do not support the 
Commission’s position for they do not negative the pres¬ 
ence of sky-wave interference or the intention of the Com¬ 
mission to afford protection against it; they are merely 
silent on the subject. Moreover, faced as it was with direct 
evidence that serious and substantial interference to the 
present interference-free service area of appellant’s station 
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would, in fact, be caused by the granting of the St. Paul 
application, the Commission’s refusal to afford appellant 
a fair hearing on its complaint was both unrealistic and 
arbitrary. 

ARGUMENT. 

I. 

By the Exercise of Its Rule Making - and Licensing Powers 
under the Statute, the Commission Has Fixed and De¬ 
termined the Status of WLW. 

The Federal Communications Commission is under statu¬ 
tory duty and authority to maintain a system of classifica¬ 
tions among broadcast stations licensed by it. Section 303 
of the Communications Act of 1934, as amended, 1 authorizes 
the Commission to “Classify radio stations # * *,” 2 to 
“Prescribe the nature of the service to be rendered by each 
Class of licensed stations and each station within any 
class,” 3 “* • • to establish areas or zones to be served by 
any station,” 4 and to make such regulations # * as it may 

deem necessary to prevent interference between stations 
# * • binder this legislative authority, the Commission 
has adopted a set of basic rules and has assigned station 
licenses under classifications provided for by those rules. 

In this legislative environment, the Commission classified 
appellant’s WLW as a Class 1A station operating on a 
clear channel. Since February 1,1922, its license, and those 
issued successively thereafter, have authorized it to oper¬ 
ate on the frequency 700 kc, and since 1928, with power of 
50 kw unlimited time. The Commission’s basic allocation 
regulations which are incorporated in the station’s license 6 
give these terms clear meaning. 

1 Hereinafter referred to as the Act. 

2 Sub-section (a), Supp. 23. 

3 Sub-section (b), Supp. 23. 

< Sub-section (h), Supp. 23. 

5 Sub-section (f), Supp. 23. 

6 Speaking of the same body of rules applicable here, the Supreme Court in 
the KOA case (FCC v. NBC, 319 U. S. 239 at 245) said: 

“These rules were incorporated in the terms of KOA’s license * * 
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The following Sections of the Commission’s Rules and 
Regulations are pertinent: 

Section 3.25 (a): 

* ‘ To each of the channels below there will be assigned 
one Class 1 station * * *: 700 * * * kilocycles. The 

! power of the Class 1 stations on these channels shall 
not be less than 50 kilowatts.” (Italics supplied.) 

Section 3.22 (a): 

“A Class 1 station is a dominant station operating 
on a clear channel and designed to render primary and 
secondary service over an extended area and at rela¬ 
tively long distances. Its primary service area is free 
from objectionable interference from other stations on 
the same and adjacent channels * * (Italics sup¬ 
plied.) 

Section 3.11: 

“The term ‘primary service area’ of a broadcast 
station means the area in which the ground wave is not 

i subject to objectionable interference or objectionable 
fading:” 7 

In non-technical terminology, WLW’s authorization 
amounts to an exclusive right to operate unlimited time with 
pow’er of 50 kw on the frequency 700 kc and to have its 
primary service area entirely cleared of objectionable inter¬ 
ference. From 1928, to the date of the action complained 
of, this status had been fixed and uninterrupted. 

The only limitation ever recognized by the Rules on the 
groundwave or primary service area of a station such as 
WLW is the one imposed by natural conditions unaffected 
by the operation of other stations on the channel. By an 
interpretive regulation in its Standards of Good Engineer¬ 
ing Practice the Commission has found the outer boundary 
of this interference-free area to be the 100 microvolt per 


7 See Supp. 24, 25. 
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meter 8 contour (except in unusual circumstances, where it 
is greater). The Commission permits interfering signals 
outside that contour, where the public interest requires, on 
the theory that no useful signal of the dominant station is 
being interfered with. This is confirmed by the determina¬ 
tion in the Commission’s Standards that 0.1 mv/m or 100 
uv/m is the minimum signal intensity which will render 
acceptable service to the rural areas intended to be served 
by stations of this class. 9 

Thus, in the exercise of its rule making and licensing 
powers under the law, the Commission and its predecessor 
body had fixed, and for almost twenty years maintained, 
WLW’s status as a Class 1A clear channel station with an 
interference-free primary service area. 

IL 

The Action Complained of is in Derogation of That Status 
and Void Because Done in a Manner Contrary to the 
Statute and Violative of Due Process. 

The gravamen of appellant’s complaint is that notwith¬ 
standing this classification and the assignment to appellant 
under it, the Commission, without notice or hearing to ap¬ 
pellant, has authorized the creation of objectionable inter¬ 
ference of a substantial and destructive character within 
the primary service area of WLW from the station to be 
operated on 700 kc at St. Paul, Minnesota. Rather than 
having interference-free service out to its 100 uv/m (or 
l/10th mv/m) contour, the maximum limitation resulting 
from the grant will restrict the service of WLW during cer¬ 
tain daytime hours to within its 1.4 mv/m contour in certain 
directions. Instead of rendering ‘ ‘ service over an extended 
area at relatively long distances” as contemplated by Sec. 

8 Intensity of broadcast station signals is measured by the Commission in 
terms of millivolts per meter (mv/m) or microvolts per meter (uv/m) which 
are the yardsticks of volume or intensity. The higher the millivolt or micro¬ 
volt value, the higher the volume or intensity of signal. A millivolt is equal 
to one thousand microvolts. 

9 Table I, P. 5, Standards. (See Supp. 26) 
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3.22 (a), appellant’s station will, during some parts of the 
day, be substantially more restricted than will a Regional 
or Class III station “designed to render service primarily 
to a Metropolitan district and the rural area contiguous 
thereto”, which is accorded protection to its 500 uv/m (or 
y 2 mv/m) contour. (See Sec. 322(c) of the Rules and 
Table IV of the Standards of Good Engineering Practice. 
(Supp. 24, 26) 

To so modify WLW’s license and diminish its status with¬ 
out notice or hearing was to violate the injunctions of Sec¬ 
tions 312(b) and 303(f) of the Act and to deny appellant 
the protection of Due Process. 

A. The Action Complained of Violates the Requirements of 

Section 312(b) of the Act. 

The granting of the St. Paul application and the rejec¬ 
tion by the Commission of appellant’s plea that it be af¬ 
forded an opportunity to be heard in connection therewith 
violates specific requirements of Section 312(b) of the Act 
which provides: 

“Any station license hereafter granted * • • may be 
modified by the Commission * * *, if in the judgment of 
the Commission such action will promote the public in¬ 
terest, convenience and necessity * * * Provided, how¬ 
ever, That no such order of modification shall become 
final until the holder of such outstanding license* * * 
shall have been notified in writing of the proposed ac¬ 
tion and the grounds or reasons therefor and shall have 
been given reasonable opportunity to show cause why 
such an order of modification should not issue.” 
(Supp. 23) 

Appellant has showm that the granting of the St. Paul 
application will seriously and effectively modify its license 
through the destruction of substantial portions of its day¬ 
time service area during parts of the broadcast day. (App. 
14-26) The authorized interference, encroaching as it does, 
well within the interference-free service area of WLW, ef¬ 
fectively modifies the station’s license issued under rules 
making such encroachment improper. Since the decision of 
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the Supreme Court in Federal Communications Commis¬ 
sion v. National Broadcasting Company,™ a “modification’’ 
of license within the intendment of Section 312(b) is not to 
be construed as limited only to the affirmative recitals in the 
license instrument itself, but to encompass as well a modifi¬ 
cation of the licensee’s interference-free service area. 

Any classification of channels and assignments for opera¬ 
tion on them necessarily take on the double aspect of (1) 
affirmative authorization to the licensee in terms of speci¬ 
fied frequency, power and time of operation, and (2) the 
protection afforded, or the permissible limit to which the 
licensed operation may be subjected to objectionable inter¬ 
ference from others. The Commission has never sought to 
classify or assign on the first basis only. Indeed, a classi¬ 
fication of stations with reference only to the first considera¬ 
tion would be as meaningless as a railroad franchise with¬ 
out indication as to the extent or area of service. It would 
be an empty thing for the Commission to designate classes 
of channels and stations by affirmative indicia only, while 
ignoring the more critical question of limitation to be 
caused to those stations from the operation of other stations 
on the same or adjacent channels. 

The necessity for this course becomes more evident with 
illustration. The intendment of Section 3.22(a) as stated 
therein is to provide extended service over relatively long 
distances. The whole purpose of the rule would be de¬ 
feated if, in granting authorizations under this section, the 
Commission failed to consider the second aspect referred 
to above and, in an extreme case for illustrative purposes, 
assigned a second station on the same channel in the same 
community, thus completely destroying the service area of 
each. 

Nor is the double aspect of licensing the exclusive prop¬ 
erty of clear channel stations. It pervades the entire field 
of licensing by the Commission. With regard to every 
classification set up under the Commission’s rules, provi- 


10 319 U. S. 239. 
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sion has been made for the frequency, power, hours of op¬ 
eration, and the freedom of or restriction by objectionable 
interference from others, and any one of these factors is as 
important *a part of the station’s license as any other. In 
addition to Class 1 stations, the rules of the Commission 
provide for the establishment of Class II, III-A, III-B, and 
IV stations, all of which are circumscribed by specific pro¬ 
visions concerning the amount of limitation that these 
classes of stations may receive from others on the same or 
adjacent channels. (Section 321; Supp. 24) 

Thus, to grant the St. Paul application was to modify the 
WLW license. To do so without affording appellant an 
opportunity to be heard -was to ignore the proviso deliber¬ 
ately placed in Section 312(b) by the Congress for the pro¬ 
tection of existing licensees. The action of the Commission 
goes beyond the scope of its delegation of authority from 
the Congress, is in direct contravention of the requirement 
imposed upon it by the Congress, and is, therefore, illegal 
and void. 

B. The Action Complained of Violates Section 303(f) of 

the Act. 

The Congressional intent that the Commission should not 
utilize either its licensing or rule-making power so as to de¬ 
prive existing stations of rights in the absence of hearing 
is again demonstrated in Section 303(f) of the Act. In giv¬ 
ing the Agency power to 

* ‘ Make such regulations not inconsistent with law as 
it may deem necessarv to prevent interference between 
stations * * V’ 

Congress appended the proviso: 

“That changes in the frequencies, authorized power, 
or in the times of operation of any station, shall not 
be made without the consent of the station licensee 
unless, after a public hearing, the Commission shall de- 
i termine that such changes will promote public conveni- 
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ence or interest or will serve public necessity * * 
(Supp. 23) 

In any reasonable and realistic understanding of these 
terms, the St. Paul grant results in a change in the fre¬ 
quency, authorized power or times of operations of appel¬ 
lant’s station. To attribute a more narrow interpretation 
of the language used is to suggest Congressional intent to 
accomplish a ridiculous result—affording a broadcaster the 
protection of due process with respect to changes in the 
literal details of his license, while ignoring the vital con¬ 
siderations of interference to his service area. Such a con¬ 
struction, this court has said: 

“* * # would create the incongruous situation that an 
applicant for a license and a licensee facing literal 
‘modification’ would be entitled by the terms of the 
Act to hearing before adverse action, but a licensee 
equally or more seriously ‘affected’ by the granting of 
another’s application or changing another’s license 
favorably would have no right to be heard except in 
the Commission’s discretion. Logically this would be 
true, notwithstanding the interference thus created 
might blot out the ‘affected’ station’s operations.” 11 

C. The Action Complained of Violates the Due Process 
Clause, is Contrary to the Fundamental Right to Ad¬ 
ministrative Fair Play and is Void. 

It will be seen that the Act was drafted so as to afford the 
protection of Due Process. However, even though the Act 
were silent on appellant’s rights, the Commission’s action, 
being inconsistent with the guarantees of Due Process must 
fall. 

The Commission’s order of December 5 and its subse¬ 
quent action of February 20 denying appellant’s Petition 
for Reconsideration results in the destruction of a sub¬ 
stantial portion of appellant’s theretofore interference- 
free service area assured it by its license and the Commis¬ 
sion rules under which it was issued. By that action more 


11 N. B. C. v. F. C. C., 76 U. S. App. D. C. 238 at 247; 132 F. (2d) 545. 
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than five million people within WLW’s primary service 
area who previously had available to them interference-free 
service from WLW will be deprived of that service and 
WLW will be denied the right to continue to render that 
service. These facts were properly and timely called to the 
Commission’s attention and request was made that the ac¬ 
tion be vacated, the application set down for hearing, and 
the appellant made a party thereto. The Commission’s ac¬ 
tion denying this request was violative of the guarantee of 
the due process clause of the Constitution and the funda¬ 
mental rules of fair play in our system of administrative 
government. (Morgan v. U. S., 298 TJ. S. 468; 304 U. S. 1.) 

In dealing with the rights of a Class 1A station to be 

heard before the Commission under somewhat similar cir- 

\ 

eumstances, Mr. Justice Rutledge, speaking for this Court 
in National Broadcasting Company v. F. C. C., 76 U. S. App. 
D. C., 238, 242,132 F. (2) 545 (affirmed 319 U. S. 239), said: 

“* * * Whatever its proper label, ‘qualified right,’ 
‘privilege,’ ‘status,’ ‘licensee,’ appellant acquired 
something of value by virtue of its license and the stat¬ 
ute. The label is not important. The fact that appel¬ 
lant has fulfilled statutory conditions and has received 
statutory advantages, status and protections is impor¬ 
tant. Tutun v. United States, 1926, 270 U. S. 568, 46 
S. Ct. 425, 70 L. Ed. 738. That it may be deprived of 
these and that the Commission has discretion to take 
them away, wholly or in part, do not mean that it can 
do so in an unfair manner or without hearing. The 
protections of procedural due process do not disappear 
because the substantive right affected is not a full- 
grown vested right like that in one’s castle at the com¬ 
mon law. * * *” 

And Mr. Justice Stephens in a concurring opinion in that 
case forcefully stated the law on this subject (p. 258): 

“• • • Right to a hearing before injury by the gov¬ 
ernment in the public interest is one of the fundamental 
decencies guaranteed by democratic institutions. It is 
the safeguard of the Anglo-American legal system 
against arbitrary or capricious action by public authori- 
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ties. No purpose should be attributed to Congress to 
deny such a right. Second, to construe doubtful 
language of Congress as permitting the impairment or 
destruction of a licensee’s interests without a hearing 
-would be to invalidate, under the due process clause 
of the Fifth Amendment, the action of Congress. That 
that clause protects against the arbitrary impairment 
or destruction of substantial rights even though they 
are limited by the public interest, is not open to doubt. 
Cf. Northern Cedar Co. v. French, 1924,131 Wash. 394, 
230 P. 837.” 

Thus, whether because of the provisions of 312(b) or 
303(f) of the Act or the safeguards provided by the Fifth 
Amendment to the Federal Constitution, the imposition of 
restrictions on appellant and the public served by it was a 
violation of law and void. Such action was not only in 
derogation of the status which appellant had acquired for 
its station by years of careful compliance with lawful re¬ 
quirements, both affirmative and restrictive, but it was taken 
in a manner violative of all safeguards designed for its 
protection by those instruments through which the Com¬ 
mission derives its authority to act. Two specific statutory 
provisions, as well as the “fundamental decencies” guar¬ 
anteed by the Fifth Amendment, were violated. 

D. The Action Complained of was Arbitrary and Capricious 
and Illegally Deprived Appellant of the Right to Show 
Facts Necessary as a Basis for Commission Action Un¬ 
der Section 307(b). 

Appellant’s petition disclosed a real and substantial in¬ 
terest in the St. Paul application and its charge that the 
granting of that application would result in destruction of 
important segments of its present good service area, includ¬ 
ing, in the extreme situation, more than five million poten¬ 
tial listeners, has not been contradicted or challenged by the 
Commission. In denying the petition, the Commission has 
not only deprived appellant of minimum rights guaranteed 
it by the Federal Constitution and the statute under which 
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the Commission functions, but it has itself refused to con¬ 
sider facts which must be explored and evaluated by it in 
the exercise of its functions under Section 307(b) and other 
provisions of the Act. 

In other words, the Commission has admittedly attempted 
a determination under Section 307(b) of the Act without 
the factual data necessary for such a determination. It 
can neither discharge nor avoid its responsibility under the 
statute to “ provide a fair, efficient and equitable distribu¬ 
tion of radio service’’ among the “several states and com¬ 
munities” by saying that something it has written into its 
engineering standards does not permit it to take into ac¬ 
count facts which necessarily must be considered in the 
performance of its statutory duties. (See Sec. IIT post.) 
The findings necessary to a grant of the St. Paul applica¬ 
tion made, as they were, not only without evidence, but ac¬ 
companied by a refusal to hear evidence, make the Commis¬ 
sion’s action arbitrary and capricious under any proper 
definition of that term. 

m. 

The Commission’s Reasons for Denying Appellant a 
Hearing are Neither Valid Nor Realistic. 

The Commission’s announced basis for refusing appel¬ 
lant recognition in this proceeding, when examined in con¬ 
trast with the fundamental character of the rights involved, 
are tenuous and unsubstantial. They are both legally in¬ 
valid and factually unrealistic. 

As the sole defense for its action, the Commission asserts 
that its “ • • * Rules relating to protection of daytime 
contours of clear channel stations do not take cognizance 
of, nor afford protection against, skywave interference; 
• • • ”i 2 an( j that “Under the Commission’s Rules and 
Standards, a Class 1A station is normally protected against 
groundwave interference to its 100 uv/m ground wave con¬ 
tour # • V’ 13 


12 App. 34. 
is App. 34. 
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A. The Basic Rule Relied Upon by Appellant is 
Unambiguous and Clear. 

As previously shown, the basic rules adopted by the 
Commission under its statutory mandate to classify sta¬ 
tions, establish areas of service, and to prevent interference 
between stations, assures a (’lass 1A station protection from 
objectionable interference within all of its primary service 
area. There are no words of limitation in the rule and its 
meaning cannot be susceptible of doubt. It neither calls for 
nor requires reference to any other source for completion; 
clear and unambiguous it is couched in terms which require 
neither explanation nor amplification. 

This is emphasized because of its uniqueness. Every 
other basic rule establishing classifications of standard 
broadcast stations makes specific reference to the Commis¬ 
sion’s “Standards of Good Engineering Practice” so as 
to include within the rule, by incorporation, the permissible 
degree of interference or limitation on the service area of 
the class of station in question. In each of the remaining 
classes of stations (II, III, and IV), the classification rule 
either contains the provision that the class of station in 
question is to be subjected to any degree of interference 
that the dominant station may cause, or the proviso that 
“the service area # # * is subject to interference in accord¬ 
ance with Engineering Standards of Allocation.” 14 There 
is no comparable qualification or reference in the rules with 
respect to the primary service area of Class 1A stations. 

The failure to include such a reference in its rules makes 
it plain that the Commission’s present claims are without 
merit. The basic rule providing, as it does, for absolute 
protection against objectionable interference to the primary 
service area of a Class 1A station, regardless of source, 
imposes a standard for Commission action which can 
neither be ignored nor qualified in the manner attempted 

n Por example, by incorporation of language from the Standards, a Class 
III-A station may be limited to the 2% mv/m contour at night and % mv/m 
contour during the day, HI-B stations to the 4 mv/m contour at night, and the 
% mv/m during the day, and so on. 
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here. ( Columbia Broadcasting System, Inc. v. United 
States, et al., 316 U. S. 407, 417; Atchison, Topeka and 
Santa Fe Railway Co. v. Scarlett, 300 U. S. 471, 474.) 

B. The Commission’s Standards Properly Construed Are 
Not Susceptible of the Construction or Effect Which the 
Commission Claims. 

Nor can the Commission standards properly be construed 
in such a manner as to support the Commission’s present 
contentions. The only reference in these standards to the 
daytime service area of Class 1A stations which is perti¬ 
nent here, is found in Table IV, which provides that the 
100 uv/m ground-wave contour of a Class 1A station is to 
be protected during the daytime from objectionable inter¬ 
ference and that 5 uv/m is the maximum ground-wave sig¬ 
nal permitted from another station on the same channel. 
The Table does not proscribe skywave signals as an inter¬ 
fering element to the protected groundwave contour; it is 
merely silent on that subject. 15 

As shown earlier, these references to the daytime service 
area of Class 1A stations in Table IV are not for the pur¬ 
pose of authorizing interference to the service area of such 
stations. On the contrary, they only serve to record the 
Commission’s estimate that the 100 uv/m contour consti¬ 
tutes the outer limit of that service. Permitting a 5 uv/m 
signal from another station at that point 16 does not deprive 

is TABLE IV.—Protected service contours and permissible interference sig¬ 
nals for broadcast stations. 

! Permissible 

Signal intensity contour of Interfering 
Class of Class of Pemissible area protected from signal on 

Station Channel Used Power objectionable interference 1 same channel 2 

Day 3 Night Day-3 Night 4 

# # » 

la Clear 50kw SC 100 uv/m * * * 

Not 
dupli¬ 
cated 5 uv/m Not du¬ 
plicated 

3 Ground wave. 

SC—same channel. 

(See Supp. 26 for complete table. See also p. 1 of Standards Supp. 25.) 

16 On the engineering theory that an undesired signal l/20th that of the 
desired signal ■mil not cause interference. 
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the dominant station of protection from interfering signals 
of greater intensity merely because they are of another 
type. 

Even if it be conceded that the Commission standards 
have validity as a guide for the Commission and others in 
the interpretation and application of the Commission’s 
basic rule, such standards do not lend support to the posi¬ 
tion which the Commission takes here. This is true, first 
because there is no conflict in the basic rule now under con¬ 
sideration and the standards relating to the same subject, 
and secondly because if conflict existed between the two, 
the requirements of the basic rules would take precedence 
over those of the standards. 

The silence of the standards on the subject of daytime 
skywave interference cannot be interpreted as negativing 
the existence or effect of interference of this type. Nor 
can it be said that the standards, by providing a limitation 
on the protection afforded against ground-wave interfer¬ 
ence, have the effect of excluding all other types of inter¬ 
ference about which nothing was said but which exist in 
fact. Such an interpretation would not only be strained but 
would do violence to the letter as well as the spirit of the 
Commission’s basic rule, which flatly provides for protec¬ 
tion against objectionable interference to the primary ser¬ 
vice area of Class 1A stations, regardless of source. 

The Commission’s standards are, at very most, interpre¬ 
tive or subsidiary enactments which have validity only in¬ 
sofar as they explain or clarify the meaning and application 
of the basic rule. Both as respects the procedural steps 
now necessary for the promulgation of such administrative 
enactments 17 and the effect subsequently to be given them, 
the basic rule has priority. In short, the Commission’s 
standards have neither the meaning nor effect which is 
claimed for them here. 

1 7 See Sec. 4, Administrative Procedure Act, Bnblic Law 404, 79th Congress; 
Final Report. Attorney General Committee on Administrative Law, Chap. 

vrr, IB. 
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C. The Commission’s Position is Not Only Unrealistic But 

Arbitrary and Capricious. 

In correctly evaluating the Commission’s position, the 
factual background cannot be ignored. This was not a case 
where the Commission was requested to reconsider its ac¬ 
tion in granting the St. Paul application solely on the basis 
of hn unsupported allegation that skywave interference 
might create objectionable interference to the primary ser¬ 
vice area of WLW. On the contrary, it was a case where 
appellant proceeded in the only manner open to it to offer 
the Commission actual evidence of the character and effect 
of such interference and to request a hearing with a right 
to show through other competent engineering evidence that 
serious and ruinous interference would exist to the service 
of WLW throughout sizeable portions of the broadcast day 
well within the contours defined by the Commission as con¬ 
stituting its primary service area. 

The Commission’s refusal to grant such hearing and to 
hear evidence on the subject amounts, upon analysis, to a 
claim by it that while WLW is theoretically entitled to in¬ 
terference-free service throughout its 100 uv/m contour 
area, it cannot in fact enjoy such service. This, because its 
standards or interpretative regulations have not as yet 
recognized the fact of daytime skywave interference, al¬ 
though both the fact of such interference and its damaging 
character had been presented to it in such a manner as to 
foreclose denial or question. In short, the Commission’s 
conduct amounts to a refusal to deal with facts, even though 
they are shown to exist because it has not as yet officially 
recognized them. Were a regulation to require this result 
it would be invalid since “ * * # not only must a regula¬ 
tion, in order to be valid, be consistent with the statute, but 
it must be reasonable. International Ry. Co. v. Davidson , 
257 U. S., 506, 514 * * • ” Manhattan Co. v. Commissioner 
of Internal Revenue , 297 U. S., 129,134. 

If the Commission only were concerned, its failure and 
refusal to admit the existence of these engineering “facts 
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of life" ’ could be dismissed as merely unrealistic. But more 
is involved here. In the present case, such failure and re¬ 
fusal constituted the basis of action adverse to the status 
of appellant—a status which had been acquired in good 
faith over a period of years pursuant to statutory require¬ 
ments. Under the circumstances, it amounted to arbitrary 
and capricious action of the type which Congress intended 
should be corrected by this tribunal. 

CONCLUSION. 

For the reasons herein stated, the decisions and orders 
appealed from are not merely erroneous but entirely void. 
The case should be remanded to the Commission with in¬ 
structions to grant appellant relief of the nature requested 
in its petition for reconsideration. 

Respectfully submitted, 

Duke M. Patrick, 

Lester Cohen, 

810 Colorado Bldg., 
Washington 5, D. C., 
Attorneys for Appellant. 
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SUPPLEMENT I. 

Statute Involved. 

The sections of the Communications Act of 1934, as 
amended which are pertinent to this appeal are: 

Sec. 303 . Except as otherwise provided in this Act, the 
Commission from time to time, as public convenience, inter¬ 
est, or necessity requires, shall— 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to be rendered by 
each class of licensed stations and each station within any 
class; 

• ••••••••• 

(f) Make such regulations not inconsistent with law as it 
may deem necessary to prevent interference between sta¬ 
tions and to carry out the provisions of this Act: Provided, 
however. That changes in the frequencies, authorized power, 
or in the times of operation of any station, shall not be 
made without the consent of the station licensee unless, 
after a public hearing, the Commission shall determine that 
such changes will promote public convenience or interest or 
will serve public necessity, or the provisions of this Act will 
be more fully complied with; 

• ••••••••• 

(li) Have authority to establish areas or zones to be 
served bv anv station; 

#••••##••• 

Sec. 307 . (b) In considering applications for licenses, and 
modifications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours of opera¬ 
tion, and of power among the several States and communi¬ 
ties as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 

Sec. 312 . (b) Any station license hereafter granted under 
the provisions of this Act or the construction permit re¬ 
quired hereby and hereafter issued, may be modified by the 
Commission either for a limited time or for the duration of 
the term thereof, if in the judgment of the Commission such 
action will promote the public interest, convenience, and 
necessity, or the provisions of this Act or of any treaty 
ratified by the United States will be more fully complied 
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with: Provided, however, That no such order of modification 
shall become final until the holder of such outstanding li¬ 
cense or permit shall have been notified in writing of the 
proposed action and the grounds or reasons therefor and 
shall have been given reasonable opportunity to show cause 
why such an order of modification should not issue. 

SUPPLEMENT II. 

Rules and Regulations Involved. 

S 3.11 Service areas. —(a) The term “primary service 
area” of a broadcast station means the area in which the 
ground wave is not subject to objectionable interference or 
objectionable fading. 

3.21 Three classes of standard broadcast channels, (a) 
Clear channel. A ‘clear channel’ is one on which the domi¬ 
nant station or stations render service over wide areas and 
which are cleared of objectionable interference within their 
primary service areas and over all or a substantial portion 
of their secondary service areas. 

(b) Regional channel. A ‘regional channel’ is one on which 
several stations may operate with powers not in excess of 
5 kilowatts. The primary service area of a station operat¬ 
ing on any such channel may be limited, as a consequence 
of interference, to a given field intensity contour. 

(c) Local channel. A ‘local channel’ is one on which sev¬ 
eral stations may operate with powers not in excess of 250 
watts. The primary service area of a station operating on 
any such channel may be limited, as a consequence of inter¬ 
ference, to a given field intensity contour. 

3.22 Classes and power of standard broadcast stations 
(a) Class I station. —A ‘class I station’ is a dominant sta¬ 
tion operating on a clear channel and designed to render 
primary and secondary service over an extended area and 
at relatively long distances. Its primary service area is free 
from objectionable interference from other stations on 
the same and adjacent channels, and its secondary service 
area free from interference, except from stations on the ad¬ 
jacent channel, and from stations on the same channel in 
accordance with the channel designation in section 3.25 or 
in accordance with the ‘Engineering Standards of Alloca¬ 
tion’. The operating power shall be not less than 10 kilo¬ 
watts nor more than 50 kilowatts. (Also see section 3.25 
(a) for further power limitation.) 

• ••••••••• 
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(c) Class III station .—A ‘class III station’ is a station 
which operates on a regional channel and is designed to 
render service primarily to a metropolitan district 1 * 1 and 
the rural area contiguous thereto. Class III stations are 
subdivided into two classes. 

§ 3.25 Clear channels: Class I and II stations .—The fre¬ 
quencies in the following tabulation are designated as clear 
channels and assigned for use by the classes of stations are 
given: 

(a) To each of the channels below there will be assigned 
one class I station and there may be assigned one or more 
class II stations operating limited time or davtime only: 
640, 650, 660, 670, 700, 720, 750, 760, 770, 780, 820, 830, 840, 
870, 880, 890, 1020, 1040, 1100, 1120, 1160, 1180, 1200, and 
1210 kilocycles. The power of the class I stations on these 
channels shall not be less than 50 kilowatts. 

SUPPLEMENT HI. 

Standards of Good Engineering Practice Involved. 

Page 1 * * * 

Class I stations are dominant stations operating on clear 
channels as follows: 

(1) Class I stations operate with powers of not less than 
10 or more than 50 kw. These stations are designed to ren¬ 
der primary and secondary service over an extended area 
and at relatively long distances, hence have their primary 
service areas free from objectionable interference from 
other stations on the same and adjacent channels and sec¬ 
ondary service areas free from objectionable interference 
from stations on the same channels. 

(2) From an engineering point of view, Class I stations 
may be divided into two groups : 

(a) The Class I stations in Group 1 are those assigned to 
the channels allocated by section 3.25, paragraph (a), on 
which duplicate nighttime operation is not permitted, that 
is, no other station is permitted to operate on a channel 
with a Class I station of this group within the limits of the 
United States (the Class II stations assigned the channels 
operate limited time or daytime only), and during daytime 
the Class I station is protected to the 100 uv/m ground wave 
contour. Protection is given this class of station to the 500 
uv/m ground wave contour from adjacent channel stations 
for both day and nighttime operations. The power of each 
such Class I station shall not be less than 50 kw. 
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Page 5 

The signals necessary to render the different types of 
service are listed below. 

Table 1 .—Primary service 

Area: Field intensity ground-wave 1 2 3 * * 6 

City business or factory areas.10 to 50 mv/m 

City residential areas. 2 to 10 mv/m 

Rural—all areas during winter or northern 

areas during summer.0.1 to 0.5 mv/m 

Rural—southern areas during summer. .0.25 to 1.0 mv/m 

1 See Appendix I for curves showing distance to various ground wave field 
intensity contours for different frequency and ground conductivities and An¬ 
nex I. 

Page 10. Table IV.— Protected Service Contours and 
Permissible Interference Signals for Broadcast Sta¬ 
tions. 

table IV. 


Class of Signal intensity contour of area Permissible interfer- 

Class of channel Permissible protected from objectionable ing signal on same 
station used power interference! channels 





Day3 

Night 

Days 

Night'* 

Ia 

Clear 

50 kw 

SC 100 uv/m 
AC 500 uv/m 

Not duplicated 

5 uv/m 

Not dupli¬ 
cated 

lb 

Clear 

10 kw to 50 kw 

SC 100 uv/m 
AC 500 uv/m 

500 uv/m 
(50% sky wave) 

5 uv/m 

25 uv/m 

n 

Clear 

0.25 kw to 50 kw 

500 uv/m 

2500 uv/m'> 
(ground wave) 

25 uv/m 

125 uv/m5 

ni-A 

Regional 

1 kw to 5 kw 

500 uv/m 

2500 uv/m 

(ground wave) 

25 uv/m 

125 uv/m 

m-B 

Regional 

0.5 to 1 kw night 
and 5 kw day 

500 uv/m 

4000 uv/m 
(ground wave) 

25 uv/m 

200 uv/m 

IV 

Local r * 

0.1 kw to 0.25 kw 

500 uv/m 

4000 uv/m 

(ground wave) 

25 uv/m 

200 uv/m 


1 When it is shown that primary service is rendered by any of the above classes of sta¬ 
tions, beyond the normally protected contour, and when primary service to approximately 90 
per cent of the population (population served with adequate signal) of the area between the 
normally protected contour and the contour to which such station actually serves, is not sup¬ 
plied by any other station or stations, the contour to which protection may be afforded in such 
cases will be determined from the individual merits of the case under consideration- When 
a station is already limited by interference from other stations to a contour of higher value 
than that normally protected for its class, this contour shall be the established standard for such 
station with respect to interference from all other stations. 

2 For adjacent channels see Table V. 

3 Ground wave. 

* Sky wave field intensity for 10 percent or more of the time. 

3 These values are with respect to interference from all stations except Class lb, which 
stations may cause interference to a field intensity contour of higher value. However, it is 
recommended that Class II stations be so located that the interference received from Class lb 
stations will not exceed these values. If the Class II stations are limited by Class lb stations 
to higher values, then such values shall be the established standard with respect to protection 
from all other stations. 

6 Class IV stations may also be assigned to regional channels according to section 3.29. 

SC—Same channel. 

AC—Adjacent channel. 











i 

i 



APPENDIX 



I 

j 

I 





: INDEX TO JOINT APPENDIX. 

Page 

Notice of Appeal. 2 

Notice of Intention to Intervene by Middle West 

Broadcasting Company, Inc. 7 

Commission’s Order Designating Issues in the Clear 

Channel Hearing. 9 

Appearance of Croslev Corporation. 10 

Amended Application for Construction Permit for 
New Standard Broadcast Station Filed by Middle 

West Broadcasting Company, Inc. 11 

Radio Broadcasting Station License Issued to Crosley 

Broadcasting Corporation. 12 

Minutes of the Commission, Dated December 5, 1946.. 14 

Petition for Reconsideration by Crosley Broadcast¬ 
ing Corporation. 14 

Technical Statement. 18 

Reply of Middle West Broadcasting Company, Inc., to 

Petition for Reconsideration. 27 

Technical Statement. 28 

Supplemental Technical Statement Supporting Petition 

for Reconsideration. 30 

Memorandum Opinion and Order Denying Petition for 

Reconsideration. 31 

Memorandum Opinion and Order re Oklahoma Agricul¬ 
tural and Mechanical College. 33 

Memorandum Opinion in the Matter of the Petition of 
the Clear Channel Group. 36 

















IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9501 


CROSLEY BROADCASTING CORPORATION, 

Ap-pellarU, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

MIDDLE WEST BROADCASTING COMPANY, Inc., 

Intervenor. 


Appeal from the Federal Communications Commission. 


JOINT APPENDIX. 



2 


A Filed Mar 111947 

In the United States Court of Appeals for the District of 

Columbia. 

No. 9501. 

Crosley Broadcasting Corporation, Appellant , 


v. 

Federal Communications Commission, Appellee. 


Notice of Appeal from Decisions of the Federal Communi¬ 
cations Commission and Statement of Reasons There- 


Notice of Appeal 

Comes now Crosley Broadcasting Corporation and as¬ 
serts that it is aggrieved and that its interests are adversely 
affected by the decision of the Federal Communications 
Commission of December 5, 1946 (reaffirmed by a decision 
of February 20, 1947, which last decision was publicly 
announced at the offices of the Commission on February 
21, 1947, denying appellant’s Petition for Rehearing en¬ 
titled Petition for Reconsideration) granting without hear¬ 
ing an application for a radio broadcasting station con¬ 
struction permit to Middle West Broadcasting Company, 
Inc., St. Paul, Minnesota. 

Wherefore, appellant gives notice of its appeal there- 
frOm to the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

n 

Statement of the Nature of the Proceedings 

1. Appellant is a corporation organized under the laws 
of the State of Ohio with its principal office at 140 West 
9th Street, Cincinnati, Ohio. Appellant is the licensee of 
Radio Station WLW located at Cincinnati, Ohio, which 
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has operated in Cincinnati since 1922. Since February 1, 
1922, Station WLW has been authorized by the Federal 
Communications Commission and its predecessor licensing 
authority to operate on the frequency 700 kc with power 
of 50 kw during unlimited hours of operation. Section 
B 3.22 and 3.25 of the Rules and Regulations of the 
Commission classify WLW as a Class I-A clear chan¬ 
nel station, provide a maximum and minimum power limi¬ 
tation of 50 kw, and afford WLW protection from objec¬ 
tionable interference from other stations on the channel. 

2. On October 29, 1945, Middle West Broadcasting Com¬ 
pany, Inc., filed an application for construction permit 
seeking authority to operate at St. Paul, Minnesota, on 
the frequency 580 kc with power of 1 kw night and 5 kw 
day, unlimited time. Thereafter, on March 27, 1946, the 
Commission designated that application for consolidated 
hearing with another. On September 13, 1946, the Com¬ 
mission granted the applicant’s request to amend its 
aforesaid application so as to request operation on the 
frequency 700 kc (the same frequency used by appellant), 
with power of 1 kw for daytime operation only (File No. 
B4-P-4261). On December 5,1946, the Commission granted 
the application of Middle West Broadcasting Company, 
Inc., subject to the condition that the applicant file an 
application for modification of construction permit speci¬ 
fying a transmitter site and antenna system meeting the 
requirements of the Commission. This action was taken 
by the Commission without hearing and without prior 
notice of its intended action to appellant. 

3. On December 24, 1946, and within the twenty-day 
period prescribed by Section 405 of the Commission’s Act 
of 1934 as amended, appellant filed with the Commission a 
Petition for Rehearing (entitled Petition for Reconsider¬ 
ation). In this petition appellant requested that the Com¬ 
mission reconsider its action of December 5, 1946, granting 
without hearing the application of Middle West Broadcast¬ 
ing Company, Inc., that the application be designated for 
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hearing, and that appellant be afforded the opportunity to 
appear and participate as a party in said hearing. The 
petition was accompanied by an affidavit of a qualified 
radio engineer and alleged, among other things, that the 
operation of the proposed St. Paul station would cause 
objectionable interference within the present interference- 
free service area of WLW; that such interference to the 
daytime service area of appellant station would occur in 
varying degrees at different parts of the day to such 
C an extent that in the extreme case an area containing 
approximately 5,645,257 persons will receive objec¬ 
tionable interference from the operation of the St. Paul 
station; that substantial audiences in West Virginia, Ten¬ 
nessee, Kentucky and North Carolina regularly relying 
upon daytime service from WLW will receive objectionable 
interference for periods of time during daytime operation 
of WLW; that to a large extent the interfering signals from 
the proposed St. Paul station will be felt in areas where 
great paucity of radio broadcasting service now exists. 

4. On .January 30, 1947, appellant filed a supplemental 
engineering report with the Commission further analyzing 
the interference to be received by WLW in which it was 
shown that additional interference would be encountered 
as a result of the application of Pule 3.S7 permitting the 
St. Paul station to commence operation at sunrise in Cin¬ 
cinnati rather than St. Paul. 

5. On January 20,1947, Middle West Broadcasting Com¬ 
pany, Inc., filed its application for modification of construc¬ 
tion permit specifying a transmitter site and antenna 
system (File No. BMP-2448), which application is still 
pending at the Commission and not acted upon. No final 
authorization permitting the commencement of construction 
of the proposed St. Paul station has as yet been issued to 
the appellant. 

6. On the 8th day of January, 1947, Middle West Broad¬ 
casting Company, Inc., filed an opposition to appellant’s 
Petition for Keconsideration and on February 20, 1947, 
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the Commission adopted a Memorandum Opinion and 
Order denying appellant’s Petition for Reconsideration, 
public notice of which was made at the offices of the Com¬ 
mission in Washington, D. C., on February 21, 1947 (Report 
Xo. 986)7 

III 

Statement of Reasons for Appear 

1. The Commission’s decision of December 5, 1946, re¬ 
affirmed February 20, 1947, is contrary to law for each of 
the following reasons: 

a. It results in a substantial modification of appel- 
D lant’s license to operate radio Station WLW without 
notice in writing to appellant or affording appellant 
an opportunity to be heard, as required by Section 303 (f) 
and 312 (b) of the Commission’s Act of 1934, as amended. 

b. It results in real destructive and ruinous interference 
to a substantial portion of the service area of WLW where 
the WLW signal is now interference-free without giving 
appellant notice in writing or affording appellant an oppor¬ 
tunity to be heard, in violation of Section 309 (a) and 
312 (b) of the Commission’s Act of 1934, as amended. 

c. It deprives a substantial number of listeners presently 
dependent on WLW for broadcast service of a listenable 
signal from WLW, in violation of Section 307 (b) of the 
Commission’s Act of 1934, as amended. 

d. The Commission was without power to grant the St. 
Paul application, except after a hearing upon issues clearly 
defined and after affording appellant an opportunity to 
participate fully in such hearing. 

e. The Commission was without power to deny appel¬ 
lant’s Petition for Rehearing entitled Petition for Recon¬ 
sideration, and finally to grant the St. Paul application, 
except after full hearing in which appellant was permitted 
to appear and participate fully therein. 

2. The decision complained of (reaffirmed February 20, 
1947) is erroneous, arbitrary, capricious, and in violation 
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of the Due Process Clause of the Fifth Amendment of the 
Constitution of the United States, in that it was made with¬ 
out affording appellant notice and an opportunity to he 
heard. 

3. The decision complained of (reaffirmed February 20, 
1947) is erroneous, arbitrary and capricious in that the 
operation proposed by the St. Paul applicant is not in the 
public interest, convenience and necessity, as it results in 
substantial and destructive interference over a wide area 
to the interference-free service of appellant’s Station WLW 
and deprives a large and substantial number of listeners 
relying upon WLW service of such service. 

4. The Commission erred in failing to grant the relief 
requested by appellant in its Petition for Rehearing en¬ 
titled Petition for Reconsideration filed December 24, 

1946. 

E 5. The Commission erred in granting the St. Paul 

application for construction permit and in denying 
appellant’s Petition for Rehearing entitled Petition for 
Reconsideration. 

6. The decision complained of (reaffirmed February 20, 
1947) is illegal, void and in violation of the Due Process 
Clause of the Fifth Amendment of the Constitution of the 
United States in that appellant was denied a hearing before 
the Commission. 

7. The appellant is aggrieved and adversely affected, 
and the public interest, concerned with the reception of 
efficient radio service, is adversely affected by the decisions 
complained of in that the service of Station WLW will be 
greatly curtailed over a large area where a substantial 
number of listeners depend on WLW for broadcasting 
service. 

IV 

Relief Requested 

Wherefore, the appellant prays an order reversing said 
decisions of the Federal Communications Commission, and 
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for such further relief as this court may deem just and 
proper. 

Respectfully submitted, 

Crosley Broadcasting Corporation 
By D. M. Patrick 

F Filed Mar 17 1947 

Notice of Intention to Intervene 

Now comes Middle West Broadcasting Company, Inc., 
by its attorneys, and files its notice of its intention to inter¬ 
vene in the above-styled proceedings, under authority of 
Section 402(d) of the Communications Act of 1934, as 
amended. 

STATEMENT OF INTER VENOR’S INTEREST 

In support of this intervention it is respectfully shown 
that Middle West Broadcasting Company, Inc., was granted 
a construction permit hv action of the Federal Communi¬ 
cations Commission to construct a new standard broadcast 
station at St. Paul, Minnesota (File Number B4-P-4261), 
which action is the subject of the above-styled appeal. In- 
tervenor would be aggrieved and its interests would be 
adversely affected by a reversal or modification of the de¬ 
cision of the Commission complained of in the above-stvled 
proceedings. 

Respectfully submitted, 

Middle West Broadcasting Company, Inc. 

By /s/ Howard W. Vesey 
/ s/ D. F. Prince 
D. F. Prince 
Its Attorneys 
815-15th St., N. W. 
Washington 5, D. C. 


March 17, 1947 
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G VERIFICATION 

City of Washington 

District of Columbia, ss: 

D. F. Prince, being first duly sworn, deposes and says 
that he is counsel for Middle West Broadcasting Company, 
Inc., Intervenor; that he has read the foregoing “State¬ 
ment of Intervenor’s Interest”; that the facts stated 
therein are true and correct to the best of his knowledge 
and belief. 

/s/ D. F. Prince 
D. F. Prince 

Subscribed and sworn to before me this 17th day of 
March, 1947. 

' /s/ Lois Gladding 

Lois Gladding 

My commission expires August 14, 1947. 
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1 Federal Communications Commission 

Washington 25, D. C. 

Docket No. 6741 

In the Matter of Clear Channel Broadcasting in the 
Standard Broadcast Band 

Order 

Whereas, this Commission and its predecessor, the Fed¬ 
eral Radio Commission, have since November 11, 1928 
designated certain channels in the standard broadcast band 
as “clear channels” the purpose of which is to render ser¬ 
vice over large areas and to bring service to the rural 
population of the United States; and 

Whereas, there are still large areas of the continental 
United States which have no radio service during the day 
and no primary radio service at night; and 

Whereas, the Commission has received many applica¬ 
tions requesting authorization for the operation of addi¬ 
tional stations and for the use of higher power on the clear 
channel frequencies; and 

Whereas, these applications raise issues which can more 
appropriately be considered in a general hearing than in 
a hearing limited to particular applications; and 

Whereas, the North American Regional Broadcasting 
Agreement expires March 29, 1946, and it is desirable to 
determine what, if any, changes are necessary in connec¬ 
tion with clear channel assignments prior to a renegotia¬ 
tion of the treaty; 

Now, Therefore, It Is Ordered, this 20th day of Feb¬ 
ruary, 1945, that a hearing be held before the Commission 
en banc commencing at 10:30 A.M. on May 9, 1945, at the 
offices of the Commission in Washington D. C., for the 
purpose of determining: 
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3. What minimum power and what maximum power 
should be required or authorized for operation on clear 
channels. 

• ••••••••• 

2 7. What new rules or regulations, if any, should 
be promulgated to govern the power or hours of 

operation of Class II stations operating on clear channels. 

• •*••••*•• 

It Is Further Ordered, that persons or organizations 

desiring to appear and testify shall notify the Commission 

of such intention on or before April 2, 1945, stating the 

names of all witnesses who will appear, the topic each will 

discuss and the time expected to be required for the 

testimonv. 

•> 

Federal Communications Commission 
T. J. Slowie 
Secretary 

*•*••••••• 

3 Apr. 3, 1945 

Appearance of Clear Channel Broadcasting Service and 

Its Members 

Responding to the Commission’s order in the above- 
entitled cause, the Clear Channel Broadcasting Service and 
its members, comprising the following licensees of clear 


channel stations: 

Licensee 

• t • • 

• 

# 

# 

Call Letters 

• • • # 

Crosley Corporation 

• • • • 

• 

• 

• 

WLW 

* • • 


hereby notify the Commission of their desire to appear and 
testify at the hearing to be held herein. This appearance 
is filed in behalf of the foregoing parties both collectively 
as a group and individually so as to reserve to each 
licensee full liberty to make such separate or supplementary 
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presentation and to take any and all other steps in the 
course of the proceedings in its own name and behalf as it 
may deem necessary or desirable. 


Respectfully submitted, 

Louis G. Caldwell 
Counsel for the above-named parties 

7 Sep 10 1946 

Amended Application for New Standard Broadcast Station 

Construction Permit 

To the Federal Communications Commission 

1. Name of applicant: Middle West Broadcasting Com¬ 
pany, Inc. 

2. Post-office address: State Minnesota, City St. Paul, 
Street and number E622 First National Bank Bldg. 

33 Facilities Requested 

16. The frequency, power, hours of operation requested 
for the proposed station are as follows: 

(a) Frequency 700 kilocycles. 

(b) Power (night) — watts, (c) Power (day) 1,000 
watts. 

(d) Hours of operation: 

(1) Unlimited. 

(2) Daytime only x 

(3) Limited. 

(4) Sharing with (specify stations) None 

(5) Other (specify) None 

(e) State minimum number of hours per day proposed 
station will operate 12. 






12 


38 23. Proposed location of transmitter: State Minn. 

County Ramsey, City or town St. Paul, Street and 
number None. 

**•••••••• 

71 File No. B2-R-295 

Official No. 295 
Call letters WLW 

Radio Broadcasting Station License 

Subject to the provisions of tlie Communications Act of 
1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and 
further subject to conditions set forth in this license, the 
licensee Crosley Broadcasting Corporation is hereby au¬ 
thorized to use and operate the radio transmitting apparatus 
hereinafter described for the purpose of broadcasting for 
the term beginning November 1, 1946 (3 a. m. Eastern 
Standard Time), and ending November 1, 1949 (3 a. m. 
Eastern Standard Time). 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 700 kc. 

2. With powder of 50 kilowatts, with an additional 
xxx watts from local sunrise to local sunset only. Antenna 
current 11.3 amperes for 50 kilowatts; xxx amperes for 
xxx w^atts. Antenna resistance 392 ohms. 

3. During the following period or periods of time: 
Unlimited time. 

4. Under the call letters WLW. 

5. With the main studio of the station located at: 
9th and Elm Streets, Cincinnati, Ohio. 

The apparatus hereinabove authorized to be used and 
operated is located at Maud Road, % mile S.W. Mason, 
Ohio. 

• «•••••••• 

The Commission reserves the right during said license 
period of terminating this license or making effective any 






13 


changes or modification of this license which may be neces¬ 
sary to comply with any decision of the Commission ren¬ 
dered as a result of any hearing held under the rules of 
the Commission prior to the commencement of this license 
period or any decision rendered as a result of any such 
hearing which has been designated but not held, prior to 
the commencement of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public in¬ 
terest, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the fre¬ 
quency designated in the license beyond the term hereof, 
nor in any other manner than authorized herein. Neither 
the license nor the right granted hereunder shall be as¬ 
signed or otherwise transferred in violation of the Com¬ 
munications Act of 1934. This license is subject to the 
right of use or control by the Government of the United 
States conferred by section 606 of the Communications Act 
of 1934. 

Dated this 31st day of October, 1946. 

By direction of the Federal Communications Commission, 

T. J. Slowie 

(Seal) Secretary 
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75 Commission Meeting December 5,1946,10:00 a .m. 
«•***••••• 

Broadcast Matters: 

Hearing Docket 

#••••••••• 

SO BP-4261 Middle West Broad- NEW Granted construction permit 

(Docket casting Company, Inc. for new standard broadcast 

No. 7472) St. Paul, Minnesota station to operate on 700 kc 

with power of 1 kw, daytime 
only subject to filing of an 
i application specifying exact 

i transmitter site. 

• ••••••••• 

92 Dec 24 1946 

Petition for Reconsideration 

Comes now Crosley Broadcasting Corporation, licensee 
of Station WLW, hereinafter referred to as “Petitioner”, 
and pursuant to Section 1.390 of the Rules and Regulations 
of this Commission, respectfully prays that the Commis¬ 
sion re-consider its action of December 5,1946, in granting 
the above entitled application without hearing, and desig¬ 
nate the aforesaid application for hearing, permitting 
Petitioner to appear and participate therein, for reasons 
set forth below: 

1. The application of Middle West Broadcasting Co., 
Inc., was originally filed October 29, 1945, and requested 
operation on the frequency 580 kc., with 1 kw power night, 
and 5 kw. day, unlimited time. Thereafter on March 27, 
1946, the Commission designated that application for con¬ 
solidated hearing with that of another. On September 13, 
1946, the Commission granted leave to the applicant to 
amend to the frequency 700 kc., with power of 1 kw. for 
day-time operation only. On December 5, 1946, the Com¬ 
mission granted the foresaid application without hearing. 

2. The petitioner is the licensee of radio broadcasting 
station WLW, Cincinnati, a class I-A, and operates on the 
frequency 700 kc., with power of 50,000 watts, unlimited 
time. It is aggrieved and its interests adversely affected 
by the aforesaid action of the Commission of December 5, 
1946, for the reasons set out hereunder: 
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93 3. As a Class I-A radio broadcasting station, 

WLW is afforded protection intended to render its 
daytime service area interference-free out to the 100 uv/m 
contour, and in extreme situations of inadequate service, 
beyond this contour (See Page 2, Paragraph (b) and Page 
10, Footnote 1 of the Standards of Good Engineering Prac¬ 
tice Concerning Standard Broadcast Stations). These 
maxima of service and limitations on permissible inter¬ 
ference to that service have been set up by the Commission 
under its statutory obligation to make the most efficient 
use of facilities assignable by it. In the case of Class I-A 
Clear Channel stations, protection has been provided to 
assure the maximum service to those listeners residing in 
areas where the greatest paucity of service presently exists. 

4. By and large, the promulgation of the Standards and 
adherence to this policy has inured to the public interest 
and has made feasible, the rendition of valuable broadcast¬ 
ing service to millions of listeners throughout the country, 
including those residing within the 1YIAY service area, 
which would otherwise be unavailable to them. In carrying 
out this policy, the Commission is or should be concerned, 
not with technical criteria, but with the ultimate question 
of whether or not those residing within the protected area 
do in fact receive the service to which thev are entitled 
fully as much as the broadcasting station itself. Nor has 
the Commission satisfied itself with service to the nor¬ 
mally protected contour for its Standards have rightfully 
provided for protection beyond this point, in the face of 
a showing of extreme lack of service. 

5. In the absence of a concrete showing to the contrary, 
exception cannot be taken of the Commission’s conduct in 
ignoring, for purposes of computing where this daytime 
protection should lie, anything other than ground wave 
interference factors. It is submitted, however, that in the 
presence of cogent evidence to the effect that during cer¬ 
tain of the daytime hours, substantial interference will 
occur from the presence of sky wave transmission, that 
must be taken into account in determining whether or not 
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those listeners entitled to the protection of the Commis¬ 
sion’s Standards are, in fact, receiving it. 

94 6. On December 5, 1946 the Commission granted 

the instant application without affording any party 
in interest an opportunity to be heard thereon. Immedi¬ 
ately following the announcement of that action, Petitioner 
caused its engineering department and its consultant to 
conduct an intensive survey to determine the effect of that 
action on the daytime operation of Station WLW. A re¬ 
port of William S. Alberts, Chief Propagation Engineer 
for Petitioner corporation furnishing the findings of that 
study is attached hereto and hereby made a part hereof. 

7. That report shows, and upon being given an oppor¬ 
tunity at a public hearing, Petitioner intends to prove that 
the operation of the St. Paul Station will result in objec¬ 
tionable interference to the daytime service of Station 
WLW to varying degrees at different parts of the day to 
such an extent that in the extreme case that limit will 
extend to the 1.4 mv/m service contour in one area. When 
this is compared to the 100 uv/m protection afforded all 
Class I stations, as well as the 500 uv/m protection afforded 
Class III stations operating on regional channels, the seri¬ 
ous nature of this interference is evident. According to 
calculations contained in the report, some 5,645,257 persons 
residing in an area of allegedly protected daytime service 
from WLW will receive objectionable interference from 
the operation of the St. Paul station. 

8. It is further shown in the accompany report that a 
substantial audience in West Virginia, Virginia, Tennessee, 
Kentucky and North Carolina regularly rely upon the day¬ 
time service of WLW, though located outside the 100 uv/m 
contour, will receive objectionable interference for longer 
daily periods than those suffering interference within the 
100 uv/m contour. Upon a hearing in this matter Peti¬ 
tioner intends to offer proof that substantial population 
within this area, now receiving interference free service 
from WLW and who are in whole or in part dependent 
upon WLW for service will be deprived thereof for parts 
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of the day as a result of the operation of the St. Paul 
Station. 

9. Petitioner further intends to offer proof that with re¬ 
spect to substantial parts of the area referred to in 
95 paragraphs 7 and 8 above, service available from 
any source is much inferior to that which is available 
from many existing stations now serving the St. Paul area 
and that the grant of the aforesaid application cannot be 
justified under the provisions of Section 307 (b) of The 
Communications of 1934 as amended. 

Wherefore, the premises considered Petitioner respect¬ 
fully prays that the Commission reconsider its action of 
December 5 in granting the application of Middle West 
Broadcasting Company, Inc. without hearing, vacate the 
said order, and designate the aforesaid application for 
hearing, affording Petitioner an opportunity to appear and 
present evidence along the lines set forth in this Petition 
and the accompanying engineering report. 

Respectfully submitted, 

Hogan & Hartson 
By /s/ D. M. Patrick 
D. M. Patrick, 

Attorneys for Crosley Broadcasting Cory. 
December 24, 1946. 

District of Columbia, ss: 

D. M. Patrick, being first duly sworn, deposes and says: 
That a true and correct copy of the foregoing Petition for 
Reconsideration has this day been sent via registered mail, 
postage prepaid, to Messrs. Vesey, Wheeler & Prince, At¬ 
torneys for Middle West Broadcasting Co., Inc. 

/s/ D. M. Patrick 

Subscribed and sworn to before me this 24th day of De¬ 
cember, 1946. 

/s/ Carmel M. Matt a 
Notary Public 

My Co mmi ssion Expires June 1, 1950. 
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96 TECHNICAL STATEMENT OF WILLIAM S. 
ALBERTS SUPPORTING PETITION FOR 
RECONSIDERATION DIRECTED AT THE 
GRANT OF THE APPLICATION OF MIDDLE 
WEST BROADCASTING CO., INC., 

FILE NO. B4-P-4261 

Ail engineering study lias been made to determine the 
expected interference suffered within the daytime area now 
served by Station WLW in Cincinnati, Ohio, from a day¬ 
time noil-directional operation on 700 kc/s with a power of 
1000 watts in St. Paul, Minnesota, as authorized by the 
grant of the application of Middle West Broadcasting Co., 
Inc. 

An analysis of F. C. C. measurements has been used as 
a basis for the estimates contained herein relative to ex¬ 
pected daytime skywave field intensities. The following 
F. C. C. tabulations of hourly median field intensities were 
analyzed: 

(1) WLW measured by the F. C. C. monitoring station at 
Marietta, Georgia, over a one-year period 193S-39; 

(2) WLW measured by the F. C. C. monitoring station 
at Grand Island, Nebraska, for the winter months 1938-39; 

(3) WCCO measured by the F. C. C. monitoring station 
at Grand Island, Nebraska, for the six-year period 1939-44 
inclusive. 

Data for each transmission path was divided into winter 
(October through March) and summer (April through Sep¬ 
tember) groups. A group for one path was analyzed by 
finding, from the F. C. C. tabulation sheets, for each of 
seven hours, the hourly median field intensity exceeded for 
a given percentage of the days considered. The hours 
analyzed were sunrise (SR), one and two hours after sun¬ 
rise (SR + 1, SR -f- 2), noon, sunset (SS) and one and two 
hours before sunset (SS — 1, SS — 2); these time designa¬ 
tions, i.e., SR, SR 4 - 1* etc., referred to the time at the mid¬ 
point of the transmission path. The length of time covered 
by each designation was the hour centered on the desig- 
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nated time. Over the various paths, variation of field 
intensity with time near sunrise and sunset was shown by 
plotting against time the hourly median field intensities 
exceeded for a given percentage of the winter days. 

From these diurnal curves, curves of expected field 
97 intensity v. distance for 1 kw non-directional station 
in St. Paul were plotted for selected mid-path times. 
For the shorter distances, the data over the 380 mile path 
WCCO to Grand Island was used because of the quantity 
and duration of these measurements; for the longer dis¬ 
tance, the 750 mile path WLW to Grand Island was used. 
The basic curves were corrected for radiation by assuming 
a value of effective field of 195 mv/m for the St. Paul sta¬ 
tion, 1800 mv/m for WCCO and 6000 mv/m for WLW. In 
the interest of a conservative estimate of interference, no 
correction for differences in vertical plane patterns was 
made in obtaining the expected field from the St. Paul 
station. 

To accurately establish sunset or sunrise times at any 
point which might be pertinent to calculating interference 
from the St. Paul station to the WLW daytime service 
area, sunrise and sunset maps were prepared from “Tables 
of Sunrise, Sunset and Twilight” issued by the Nautical 
Almanac Ofiice, United States Naval Observatory. 

Using these maps and the derived field intensity vs. dis¬ 
tance curves, a new set of field intensity vs. distance curves 
for six radials in the southeast quadrant from St. Paul 
were plotted for the times: sunrise at St. Paul (sign on), 
sunrise plus M>, 1, l 1 /;, and 2 hours, sunset at St. Paul 
(sign off), and sunset minus 1, 1*4, and 2 hours. The 
sunrise and sunset data were for November 1, which is 
representative of the winter period under discussion. Ac¬ 
tual sunrise and sunset times at St. Paul were used rather 
than the monthly average values given in the F. C. C. 
Standards of Good Engineering Practice. From these 
curves, expected interfering contours were drawn and lim¬ 
itation to the WLW service area at the specified times was 
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established. These limitation contours are shown on Fig¬ 
ures 1 and 2. 

Figure 1 shows the pre-sunset interference for the hourly 
periods centered on 2, 1 ^ 2 , 1 and 2 /> hours before sign off 
(sunset) at St. Paul as well as that centered on sign off. 
time. These contours are based on interference for 10 per 
cent or more of the given hour for 10 per cent of the winter 
days. Since the interfering signal intensity value (that 
value exceeded 10 per cent of the hour) used in calculating 
these limitation contours was that value which was ex¬ 
ceeded, for 10 per cent of the days, then on some of 
98 these days, the percentage of the hour during which 
this instantaneous value is exceeded must be greater 
than the specified value (10%) and may, on some days, 
approach 100% of the hour. Further, since the contours 
were derived from median hourly values centered on the 
specified time, such a condition may exist hour either 
side of the time specified on each contour. The WLW 1000 
uy/m and 100 uv/m contours have been shown as dashed 
lines on the map for reference purposes. The WGN ad¬ 
jacent channel limitation contour referred to later is also 
included. Figure 2 shows, for the time after sunrise (or 
sign on) of the newly authorized St. Paul station, infor¬ 
mation corresponding to that in Figure 1 for the pre¬ 
sunset period. The WLW 1000 uv/m, 500uv/m and 100 
uv/m contours and the WGN limitation contour have been 
included, as before, for reference. 

It is apparent from Figures 1 and 2 that interference 
may be expected for appreciable periods of the time within 
the normally protected day contour of WLW and that, at 
times, the interference will extend to the 1.4 mv/m service 
contour in one area. A summary of the length of time dur¬ 
ing which interference may be expected at the WLW 100 
uv/m contour under various conditions is shown below in 
Table I. 
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Hours of Expected Interference Suffered at the WLW 
100 uv/m Contour Created by Daytime Non-Direc- 
tional Operation of 1 kw Station in St. Paul Com¬ 
puted for Two Distances Studied 

hours lost 





During 


Total 

Percent of Days 

During 10-50% 

50-90% 

During 90% or 

10%or More 

October—March 

of the Hour 

of the Hour 

More of the Hr. 

of the Hour 



AT 380 MILES 



10% 

1.44 


1.83 

2.16 

5.43 

20% 

1.83 


1.55 

1.33 

4.71 

30% 

1.83 


1.08 

0.96 

3.87 

40% 

1.31 


1.00 

0.27 

2.58 

50% 

1.30 


0.35 

0 

1.65 



AT 

750 MILES 



10% 

0.97 


1.14 

1.23 

3.34 

20% 

0.80 


0.93 

0.71 

2.44 

30% 

0.69 


0.84 

0.29 

1.82 

40% 

0.61 


0.6S 

0 

1.29 

50% 

0.56 


0.29 

0 

0.85 


99 The data in the above table was found bv assuming 
that an instantaneous ratio of 20 to 1 or less, desired 
to undesired field intensity, would create interference. 
From this assumption, it follows that interference to a 
desired 100 uv/m contour will occur for 50% of the given 
hour if the hourly median interfering signal intensity is 
5 uv/m or greater. Likewise, interference will occur to 
the desired 100 uv/m contour for 10% of the hour if the 
hourly 10% exceeded undesired signal intensity is 5 uv/m 
or greater. Assuming a Rayleigh distribution of inten¬ 
sities within the hour, this means that a median field of 
2.73 uv/m will cause interference 10% of the hour. Fur¬ 
ther, interference for 90% of the hour will obtain if the 
hourly 90% exceeded value is 5 uv/m, or the median value 
is 12.8 uv/m. As explained above, the hourly median in¬ 
tensities specified are those exceeded for given percentages 
of the days, therefore the stated percentages of the hour 
are minimum values. 

From the diurnal curves, appropriately corrected for 
effective field radiated, the length of time after sunrise 
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or before sunset during which the minimum interfering 
value was exceeded was found. This time was corrected 
for the sign on and sign off time relative to the mid-path 
time as well as for the fact that the basic data covered V 2 
hour either side of the specified mid-path time. 

A population analysis has been made, using the United 
States Department of Commerce, Bureau of Census figures 
for 1940, of the persons residing within the WLW normally 
protected daytime contour (100 uv/m) whose service will 
be subjected to objectionable interference according to the 
20 to 1 ratio established by F. C. C. standards. These are 
the people residing between the 100 uv/m contour and the 
sunset (SS) limitation contour in Figure 1. In this popu¬ 
lation analysis, the population of all cities larger than 
2500 persons was omitted as not receiving sufficient signal 
strength, in accordance with F. C. C. standards. To be 
conservative, no population was counted in the area sub¬ 
ject to adjacent channel interference from WGN. The 
population count indicates that there are 5,645,257 persons 
residing in this area which normally receives daytime ser¬ 
vice from WLW and which will be subjected to 
100 objectionable interference from the St Paul oper¬ 
ation. 

It will be noted from Figures 1 and 2 that interference 
may be expected for longer daily periods outside of the 
100 uv/m contour and, in fact, interference for 50% or 
more of the noon hour is indicated for 10% of the winter 
days at the 25 uv/m contour to the southeast of WLW and 
to the 50 uv/m contour to the northwest, other areas 
around the station being intermediate between these limits. 

Attached hereto is a tabulation of regular WLW listen¬ 
ers outside the 100 uv/m contour in the states of West 
Virginia, Virginia, North Carolina, Tennessee and Ken¬ 
tucky, (see Figure 5). This tabulation was prepared from 
an NBC survey of WLW listeners, attached hereto as 
Figure 3, in the manner shown in the statement attached 
as Figure 5. Figure 4 is a map showing three low field 
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intensity contonrs of WLW prepared on the basis of mea¬ 
sured data. 

It is, therefore, apparent that, in addition to the inter¬ 
ference shown within the normally protected contour, ap¬ 
proximately 96,000 radio families or (assuming a fiure of 
four persons per radio family) a total of 384,000 persons 
who regularly listen to WLW will lose service because of 
the expected interference from the St. Paul operation. 

/s/ William S. Alberts 
William S. Alberts 

AFFIDAVIT 
District of Columbia, ss: 

Wiliam S. Alberts, being first duly sworn, on oath deposes 
and says that he is a registered professional engineer in 
the State of Ohio and chief propagation engineer for the 
Crosley Broadcasting Corporation. His qualifications as 
an engineer have been given before the Federal Communi¬ 
cations Commission and have been accepted. He states 
that the information contained in the foregoing technical 
statement is true and correct to his best knowledge and 
belief, except as to such statements as he has made upon 
information and belief, and as to those he believes them to 
be true and correct. 

/s/ William S. Alberts 
William S. Alberts 

Subscribed and sworn to before me this 23rd day of De¬ 
cember, 1946. 

/s/ Carmel M. Matta 
Notary Public 

My commission expires June 1, 1950. 

• ••••••••• 
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130 Jan 8 1947 

Reply to Petition for Reconsideration 

Comes now Middle West Broadcasting Company, Inc., 
by its attorneys, and for reply to the Petition for Recon¬ 
sideration filed herein upon behalf of Crosley Broadcasting 
Corporation, licensee of WLW, states as follows: 

The grant of the application of Middle West Broadcast¬ 
ing Company, Inc. for a new facility to be operated at St. 
Paul, Minnesota, on 700 kc, with power of 1 kw, for day¬ 
time operation only, will cause no objectionable interfer¬ 
ence to WLW under the Commission’s Rules or Standards. 

The grant herein made is in compliance with Rules 3.6, 
3.23(c), and 3.87 of the Commission and is in keeping with 
the Commission’s policy of granting daytime assignments 
where there is sufficient mileage separation which in the 
instant case is 600 miles. 

An affidavit of Frank Gr. Kear, Consulting Engineer, is 
attached hereto in support of this reply. 

Wherefore, the premises considered, it is submitted that 
the Petition for Reconsideration be denied. 

Respectfully submitted, 

Middle West Broadcasting Co., Inc. 

By Howard W. Vesey 
D. F. Prince 
Its Attorneys 

131 City of Washington, 

District of Columbia, ss: 

Mary D. Hutchison, being first duly sworn, on oath, de¬ 
poses and says that she has this 8th day of January, 1947, 
sent by regular mail a copy of the foregoing “Reply to 
Petition for Reconsideration,” to Hogan & Hartson, Colo¬ 
rado Building, Washington, D. C., Attorneys for Crosley 
Broadcasting Corporation. 

Mary D. Hutchison 



BEST COPY AVAILABLE 

from the original bound volume 
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Subscribed and sworn to before me this 8th day of Jan¬ 
uary, 1947. 

Lois Gladdixg 

(Seal) Notary Public, D. C. 

My commission expires August 14, 1947. 

• • • • • * • • * 

223 Affidavit. 

Frank G. Kear, having been duly sworn, deposes and 
says: 

1. That he is a qualified engineer engaged in consulting 
engineering in the City of Washington, D. C., and a member 
of the firm of Kear and Kennedy and that his qualifications 
are a matter of record with the Federal Communications 
Commission. 

2. That the firm of Kear and Kennedy has been retained 
by the Middle West Broadcasting Co., Inc., of St. Paul, 
Minnesota, to analyze the technical statement of William S. 
Alberts supporting the petition for reconsideration directed 
at the grant of the subject application. 

3. That he has examined the statement of William S. 
Alberts and finds that he does not allege the existence of 
ground wave interference to WLW from the proposed St. 
Paul station, and that this supports the statements in the 
engineering report dated September 6, 1946, filed in sup¬ 
port of the application, wherein it was shown that no 
ground wave interference would be caused. 

4. That the statement does allege the existence of day¬ 
time skywave interference to WLW from the proposed sta¬ 
tion. 

5. That he is familiar with the Rules and Regulations and 
the Standards of Good Engineering Practice of the Federal 
Communications Commission and before preparing the en¬ 
gineering report filed with the application of Middle West 
Broadcasting Co., Inc., he ascertained that no objectionable 
interference would be caused under the Commission’s Rules 
or Standards, and that he so stated in the affidavit forming 
part of said report. 
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6. That Rule 3.6 defines “daytime’’ as “that period of 

time between local sunrise and local sunset.’’ Rule 

224 3.23(c) “permits operation between average monthly 
local sunrise and average monthly local sunset” as 

defined by the Tables of Average Sunrise and Sunset Times 
contained in the Standards of Good Engineering Practice, 
and these Rules are modified by Rule 3.87 to permit, in some 
instances, operation of daytime only stations as early as 
4 a.m. local standard time. 

7. That the alleged interference to WLW is of the same 
nature as interference which could be alleged to exist on 
regional channels where 5-kw stations operate non-direc- 
tionally until local sunset and where the mileage separa¬ 
tion is in the order of 500 miles. There are many instances 
of such operation, and examples of such allocation occur 
on 1460 kc between WHP, Harrisburg, Pennsylvania, and 
WBNS, Columbus, Ohio, where both stations operate non- 
directionally with 5 kw of power until local sunset and are 
separated only 315 miles, and, also, on 1410 kc where KQV 
in Pittsburgh, Pennsylvania, and WING in Dayton, Ohio, 
operate similarly with a separation of only 226 miles. 

8. That many stations have been granted construction 
permits and licenses for “daytime only” operation by the 
Federal Communications Commission and some of these 
stations have operated for many years with power up to and 
including 5 kw, non-directional. That recently the Commis¬ 
sion has granted several “daytime” construction permits, 
and that in some of these instances the mileage separation 
has been less than 600 miles, the separation between WLW 
and the proposed St. Paul operation. 

9. That the operation of the station in St. Paul as pro¬ 
posed will not cause objectionable interference to any ex¬ 
isting co-channel or adjacent-channel station as objection¬ 
able interference is defined by the Rules and Regulations 
and Standards of Good Engineering Practice of the Federal 
Communications Commission. 

10. That the foregoing statements are true of his 

225 own knowledge except such statements as are based 
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on information and belief and as to such statements he be¬ 
lieves them to be true. 

/s/ Frank G-. Kear 

Subscribed and sworn to before me this 6th day of Janu¬ 
ary, 1947. 

/s/ Helen Faust 

Notary Public, 

District of Columbia 

My commission expires May 14, 1951. 

• '* * * • * « * # # 
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Supplemental Technical Statement of William S. Alberts 
Supporting- Petition for Reconsideration Directed at the 
Grant of the Application of Middle West Broadcasting 
Co., Inc., File No. B4-P-4261 

An engineering study has been made to determine the 
additional loss of service that would result if the St. Paul 
1 kw daytime grant were operated as permitted under Rule 
3.87, i.e., sign on at sunrise in Cincinnati rather than St. 
Paul. Under this rule the sign on time of the St. Paul sta¬ 
tion could be advanced 45 minutes assuming typical winter 
conditions, i.e., November 1, as used in previous calcula¬ 
tions. Estimates of expected limitation to the WLW ser¬ 
vice area as well as to the St. Paul service area, were made 
on the basis of this time difference. 

Figure 8 is the same as Figure 2 in the technical state¬ 
ment date December 23, 1946, except for the addition of 
the SR-CIN contour which shows the additional limitation 
to WLW at the St. Paul sign on should this station operate 
as permitted under Rule 3.87. The minimum limitation at 
that time is above 1.5 mv/m, the maximum exceeding 2 
mv/m in one area. 

Figure 9 is the same as Figure 7 in the supplemental tech¬ 
nical statement dated January 6, 1947, except for the addi¬ 
tion of the SR-CIN contour showing that limitation under 






31 


this early sign on condition would severely restrict the ser¬ 
vice area of the St. Paul station at that time. In fact, the 
estimate shows limitation to the 14.7 mv/m ground wave 
contour for 10% or more of the hour on 10% of the winter 
days. 

220 The attached maps show that the additional oper¬ 
ating time permitted KYDS under Rule 3.87 will be 
interference free to a relatively small area, while the inter¬ 
ference created by such operation will impose further se¬ 
vere limitation on the WLW interference free area. 

(S) William S. Alberts 

***••••••* 

192 Before the 

Federal Communications Commission 
Washington 25, D. C. 

File No. BP-4261 

In re Application of Middle West Broadcasting Company, 
Inc., St. Paul, Minnesota, for Construction Permit. 

Memorandum Opinion and Order 

The Commission has before it a petition for reconsider¬ 
ation filed on December 24,1946, by the Croslev Broadcast¬ 
ing Corporation, licensee of Station WLW, Cincinnati, 
Ohio, directed against the Commission’s action of Decem¬ 
ber 5, 1946, granting without hearing the application of 
Middle West Broadcasting Company, Inc., for a construc¬ 
tion permit to erect a new standard broadcast station to 
operate on 700 kc, with 1 kw power, daytime only (Class 
II), at St. Paul, Minnesota (File No. BP-4261). On Jan¬ 
uary 8, 1947, Middle West Broadcasting Company, Inc., 
filed a reply to the petition. 

WLW is a Class I-A station operated on 700 kc, with 
50 kw power, unlimited time, at Cincinnati, Ohio. 

The petition requests the Commission to reconsider its 
action and to designate the application for hearing, mak¬ 
ing the petitioner a party thereto. In support of its peti- 
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tion, the petitioner contends that the proposed operation 
of the applicant will cause “objectionable interference” to 
Station WLW within its normally protected 100 uv/m con¬ 
tour. It is alleged that the interference arises from the 
daytime skywave from the proposed operation. 

The Answer to the petition states that the proposed oper¬ 
ation will cause no objectionable interference to WLW un¬ 
der the Commission’s Rules or Standards, and that the 
grant was made in compliance with Rules 3.6, 3.23 (c), and 
3.87 of the Commission and is in keeping with the Commis¬ 
sion policy of granting daytime assignments where there is 
sufficient mileage sepaartion. The separation between the 
two stations in the present case is 600 miles. 

The Commission considered the precise questions here 
raised in its decision and order dated February , 1947, 
denying the petition for reconsideration of Courier-Journal 
and Louisville Times, Inc. directed against the grant with¬ 
out hearing to Oklahoma Agricultural and Mechanical Col¬ 
lege, Stillwater, Oklahoma (File No. BP-4748). The basis 
for such decision and order is equally applicable to the 
instant case. 

193 We think, on the basis of the foregoing, that the 
WLW petition for reconsideration and hearing of 
the Middle West Broadcasting Company, Inc. grant must 
be denied. 

Accordingly, It Is Ordered, This 20th day of February, 
1947, that the said petition for reconsideration and hearing 
filed by Crosley Broadcasting Corporation (WLW), Cin¬ 
cinnati, Ohio, BE, AND IT IS HEREBY, DENIED. 

Federal Communications Commission 

T. J. Slowie, 

Secretary. 
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194 Before the 

Federal Communications Commission 
Washington 25, D. C. 

File No. BP-4748. 

In re Application of 

Oklahoma Agricultural and Mechanical 

College 

Stillwater, Oklahoma 
For Construction Permit 

Memorandum Opinion and Order 

The Commission has before it a petition for reconsidera¬ 
tion filed December 5, 1946, by the Courier-Journal and 
Louisville Times Company, Inc., licensee of Station WHAS, 
Louisville, Kentucky, directed against the Commission ac¬ 
tion of November 15, 1946, granting without hearing the 
above-entitled application of Oklahoma Agricultural and 
Mechanical College, for a construction permit to erect a new 
standard broadcast station to operate on 840 kc, with 10 kw 
power, daytime only (Class II), at Stillwater, Oklahoma 
(File No. BP-4748). On December 13, 1946, Oklahoma 
Agricultural and Mechanical College filed an answer to the 
petition. 

WHAS is a Class I-A station operating on 840 kc, with 
50 kw power, unlimited time, at Louisville, Kentucky. 

The petition requests the Commission to reconsider its 
action, and either to designate for hearing the application 
of Oklahoma Agricultural and Mechanical College, making 
the petitioner a party to the hearing, or, in the alternative, 
to withhold final action on such application until a decision 
has been rendered in the Clear Channel Hearing (Docket 
No. 6741). In support of its petition, petitioner contends 
that the proposed operation of the applicant will cause “ob¬ 
jectionable interference” to Station WHAS within its nor- 
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mally protected 100 uv/m contour. It is alleged that the 
daytime skywave from the proposed operation will cause 
interference to the groundwave service of WHAS. The peti¬ 
tion also urges that the petitioner’s plan for obtaining 
higher power will be prejudiced, and that a serious obstacle 
to the proper determination of the higher power issue in the 
Clear Channel Hearing will be created by the grant. 

The answer to the petition states that withholding action 
would be in conflict with the Commission’s previously estab¬ 
lished policy (action of November 15, 1946, on petition of 
Clear Channel Group), and that the proposed operation 
will not produce “electrical interference” to the normally 
protected contour of Station WHAS within the purview of 
the Commission’s Rules and Regulations and Standards of 
Good Engineering Practice. 

Under the Commission’s Rules and Standards, a Class 
I-A station is normally protected against groundwave inter¬ 
ference to its 100 uv/m groundwave contour (see 
195 Standards, Table IV, Page 10 and Page 2). The pre¬ 
cise question which is here involved of protection 
against daytime skywave interference was raised in the 
matter of the application of Patrick Joseph Stanton (File 
No. BP-4495). There, WCKY, Cincinnati, Ohio, complained 
that the operation of the proposed station of Patrick Joseph 
Stanton, Philadelphia, Pennsylvania, would result in sky- 
wave interference to WCKY during a period following 
sunrise and preceding sunset. In denying, on November 14, 
1946, the WCKY petition for reconsideration of the Pat¬ 
rick Joseph Stanton grant, the Commission pointed out that 
its Rules relating to protection of daytime contours of clear 
channel stations do not take cognizance of, nor afford pro¬ 
tection against, skywave interference; that such waves are 
not reflected effectively back to earth during the day; that 
the periods of diurnal change are very uncertain and erratic 
in their effect on radio wave propagation; that on some 
days in the periods immediately before sunrise and sunset, 
skywaves may be reflected into areas which on other days 
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and in the same periods of time received no such signal; 
and that in this state of the radio art, it is virtually im¬ 
possible, and the Commission believes it would be unreason¬ 
able, to define “daytime” operation in terms as unstable, 
erratic and uncertain as the conditions of radio wave propa¬ 
gation at sunrise and sunset. 

The allegation that the grant might affect the future 
asignment of facilities to the petitioner’s station, upon de¬ 
termination of the Clear Channel Hearing, is identical with 
the argument advanced in the Clear Channel Group peti¬ 
tion requesting the Commission to reconsider its policy with 
respect to licensing stations to operate on clear channels. 
In denying the petition of the Clear Channel Group, the 
Commission in its Memorandum Opinion (Mimeograph No. 
1992), adopted January 2, 1947, said in part: 

* * So far as the possibilities of higher power are 
concerned, the Commission’s present policy will not 
operate as a bar if the Commission determines to 
amend its rules and allow higher power. Applications 
for stations on I-A channels more than 750 miles from 
the dominant stations are placed in the pending files in 
accordance with the Commission’s policy. Applications 
for stations within 750 miles of the dominant I-A sta¬ 
tion must be designated for hearing if they involve 
interference to the normally protected contour of the 
I-A station. Hence, there is only a very limited area 
where daytime stations can be placed so far as I-A 
channels are concerned. • * * 

There remains the problem involved in possible sky- 
wave interference during the daytime. Under the pres¬ 
ent Rules and Regulations and Standards of Good 
Engineering Practice, no station is protected against 
skywave interference during the daytime. If the po^er 
of existing I-A stations is raised substantially, it may 
very well be that daytime skywave interference will 
become a problem that should be dealt with in the Rules 
and Regulations or Standards of Good Engi- 
196 neering Practice. However, it should be pointed 
out that this will be true for existing daytime 
stations as well as for new stations; the problem 







36 


therefore is not created by the licensing of the new 
stations. Moreover, the Clear Channel Hearing in¬ 
cludes an issue concerning possible revision of the 
rules and regulations governing the hours of operation 
of daytime stations on clear channels. Under this issue, 
all relevant evidence can be introduced by petitioner as 
well as other interested persons concerning daytime 
skywave interference and the desirability of revising 
Commission rules for operation of daytime stations. 
Anv slants that are made to davtime stations are sub- 
ject to whatever changes in the rules may be made as a 
result of the Clear Channel Hearing.” 

We think, on the basis of the foregoing, that the WHAS 
petition for reconsideration of the Oklahoma Agricultural 
and Mechanical College grant must be denied. 

Accordingly, it is ordered, This 20th day of February, 
1947, that the said petition for reconsideration and hearing 
filed by Courier-Journal and Louisville Times Companv, 
Inc., BE, AND IT IS HEREBY, DENIED. 

Federal Communications Commission 

T. J. Slowie, 

Secretary. 

208 Federal Communications Commission 

Washington 25, D. C. 

In the Matter of 

Petition of Clear Channel Group for reconsideration of the 
Commission’s policy with respect to licensing of sta¬ 
tions on clear channels and channels adjacent to clear 
channels. 

Memorandum Opinion 

This matter comes before the Commission on a petition 
filed by the Clear Channel Group on October 8, 1946, re¬ 
questing the Commission to reconsider its policy with re¬ 
spect to the licensing of stations to operate on clear chan- 
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nels and on channels adjacent to clear channels.* Pursu¬ 
ant to this policy the Commission has dismissed all appli¬ 
cations requesting permission to operate fulltime on any 
I-A channel or to operate on such channels with power in 
excess of 50 kilowatts. The Commission has also, pursu¬ 
ant to this policy, placed in the pending files all applica¬ 
tions for daytime operation on a I-A channel where the 
proposed station is more than 750 miles from the dominant 
station using a non-directional antenna or is beyond the 0.5 
millivolt per meter 50% skywave contour of the dominant 
Class I-A station using a directional antenna on the fre¬ 
quency requested. Application for daytime operation on 
I-A stations within a lesser distance and all other applica¬ 
tions are considered by the Commission on their merits. 

The petition points out that under the foregoing policy 
the Commission has granted numerous applications for day¬ 
time operation on I-A channels and for stations on channels 
adjacent to I-A and I-B frequencies and that there are 
many such applications still pending before the Commis¬ 
sion. The petition further points out that the order in the 
clear channel hearing (Docket No. 6741) places in issue the 
possibility of a revision of the Commission’s present rules 
limiting maximum power to 50 kilowatts. According to the 
petition the licensing of daytime stations on I-A channels 
or the licensing of stations on channels adjacent to clear 
channels may have the effect “of making more difficult the 
grant of increased power to clear channel stations.” 

The Commission is of the opinion that a grant of the in¬ 
stant petition would not be in the public interest. If the 
petition were granted, it would mean that no action could 
be taken on any application for operation on the frequen¬ 
cies 610 kc to 1590 kc since all of these frequencies are 
either I-A channels or are adjacent (within 30 kc) to I-A 
channels. The net result would be to preclude the Com¬ 
mission to a very large extent from exercising its licensing 
functions. 

* On November 13, 1946 the Commission announced that it had denied the 
instant petition and that an opinion setting forth the Commission’s reasons 
would be issued at a future date. 
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209 Nor is there any valid reason for withholding ac¬ 
tion on those applications requesting authority to op¬ 
erate on clear channels in accordance with the Commis¬ 
sion’s policy. These applications are consistent with the 
Commission’s Rules and Regulations and fulfill a definite 
public need. Thus, a review of the Commission’s records 
discloses that since October 8, 1945—the date on which the 
Commission resumed its normal licensing following the 
lifting of the wartime freeze—48 construction permits for 
new stations have been issued for daytime operation on I-A 
channels and 55 construction permits for new stations have 
been issued for operation on I-B channels, almost all of the 
latter being for daytime operation. Of these 103 construc¬ 
tion permits which have been granted, more than half (53) 
have been in cities having no other standard broadcast sta¬ 
tion. With the difficulty of finding room in the standard 
broadcast band for additional stations, it is apparent that 
cities without any service or with inadequate service must 
rely to a very large extent on daytime stations which are 
licensed to operate on clear channels. 

Moreover, a review of the applications for daytime oper¬ 
ation on clear channels shows that many of these applicants 
are also desirous of entering FM broadcasting and are util¬ 
izing their daytime operation in helping them finance their 
operation during the transition period until FM becomes 
firmly established. In the Commission’s opinion this assis¬ 
tance to the establishment of FM broadcasting is in the 
public interest and is an additional reason for denying the 
relief requested. 

The denial of the petition of the Clear Channel Group 
will not, in the Commission’s opinion, adversely affect the 
outcome of the clear channel hearing. The Commission has 
already announced that no applications will be accepted 
for nighttime operation on a I-A channel until after the 
conclusion of the clear channel hearing; hence there is no 
possibility of any I-A channel being duplicated nighttime 
before the clear channel hearing is concluded. 
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So far as the possibilities of higher power are concerned, 
the Commission’s present policy will not operate as a bar 
if the Commission determines to amend its rules and allow 
higher power. Applications for stations on I-A channels 
more than 750 miles from the dominant stations are placed 
in the pending files in accordance with the Commission’s 
policy. Applications for stations within 750 miles of the 
dominant I-A station must be designated for hearing if they 
involve interference to the normally protected contour of 
the I-A station. Hence, there is only a very limited area 
where daytime stations can be placed so far as I-A chan¬ 
nels are concerned. 

It is of course recognized that any increase in power of 
existing I-A stations or the relocation of such stations may 
result in interference to the normally protected contour of 
such stations from the new daytime stations, where none 
exists today. However, the same situation may arise with 
respect to existing stations. Problems of relocation 
210 are bound to be very difficult in any event. The 
addition of new stations may make it somewhat more 
difficult. However, when it is remembered that it will 
always be easier to find room for daytime stations than for 
fulltime stations, it should not by any means prove to be 
insuperable to find assignments for those daytime stations 
in existence at the conclusion of the clear channel hearing, 
if a reallocation proves to be necessary. 

There remains the problem involved in possible sky wave 
interference during the daytime. Under the present Rules 
and Regulations and Standards of Good Engineering Prac¬ 
tice, no station is protected against skywave interference 
during the daytime. If the power of existing I-A stations is 
raised substantially, it may very well be that daytime sky- 
wave interference will become a problem that should be 
dealt with in the Rules and Regulations or Standards of 
Good Engineering Practice. However, it should be pointed 
out that this will be true for existing daytime stations as 
well as for new stations; the problem therefore is not 
created by the licensing of the new stations. Moreover, 
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the dear channel hearing includes an issue concerning pos¬ 
sible revision of the rules and regulations governing the 
hours of operation of daytime stations on clear channels. 
Under this issue all relevant evidence can be introduced by 
petitioner a$ well as other interested persons concerning 
daytime skywave interference and the desirability of revis¬ 
ing Commission rules for operation of daytime stations. 
Any grants that are made to daytime stations are subject 
to whatever changes in the rules may he made as a result 
of the clear channel hearing. 

For the foregoing reasons the petition of the Clear Chan¬ 
nel Group is denied. 

Federal Communications Commission 

T. J. Slowie 

Adopted: January 2, 1947. Secretary 
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